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Director’soverview

This is the eighthannualreportof the Office of theDirectorof Public
Prosecutions.It is the third suchreportundermy hand. ft is alsomy last
report.

WhenI wasofferedthe positionof Director, it was suggestedto me thataterm
of five yearsmightbe appropriate.I declinedthatoffer. I suggestedinstead
that threeyearswould probablybe long enough. In hindsight,I would saythat
I was mistaken. The new Directorneedssomerime (andpatience)beforehe or
shecanproperlydealwith therangeof intricateproblemswhich arriveon an
almosthourly basis.Perhapsafour yeartermwould beideal. I amconvinced,
however,that five yearsis too long. The positionof CommonwealthDirector
is necessarilya highly stressfulone. The hourscanbevery long, particularly
whenthe Directorengagesin aconsiderableamountof court appearancework,
as I havedone. The timespentawayfrom homecanplaceagooddealof strain
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upon the incumbent,andhis orherfamily. I woulddescribethe positionof
Directorasonewhichproduces‘burn Out’ far morequickly thanprivate
practice. Certainlythis hadbeenmy experience,andtheexperienceof my
Statecounterpartsaswell.

The last threeyearshavebeenvery challengingonesfor bothmyselfandmy
Office. TheDPPhasundergoneanumberof significantchanges.Amongthe
highlights of my term of office havebeentheassumptionof theprosecution
function in relationto corporatecrime (ataskof monumentalproportions),the
developmentof anewstatementof the ProsecutionPolicy of the Commonwealth,
theadoptionof that statementby theStatesto ensureuniform policies
throughoutthiscountry, the openingof our AdelaideOffice, andmostrecently
the inaugurationof what I hopewill becomearegularevent,an international
headsof prosecutionagenciesconference.Amongcomparativelyfew
disappointments,therehasbeenthe loss of our prosecutionfunction in the
ACT, andthe delayin bringingto fruition warcrimesprosecutions.

Oneareawhich I singleout for specialmentionis thatof taxationfraud. It has
beena sourceof concernto me thatthereappearsto bea differencein
philosophybetweentheAustralianTaxationOffice andtheDPPregardinghow
bestto dealwith fraudupon the revenue.ATO, understandablyfrom its point
of view, seesitself asprimarily concernedwith the protectionof the revenue.It
seeksto recovertaxesnot paidas aresultof fraud. Prosecutionof offendersis
givenmuchlower priority. Accordinglythe ATO is inclined,wherever
possible,to urilise measureswhich leadto therecoveryof unpaidtaxes,andin
somecasesto imposeadministrativepenalties. ft is reluctantto invokethe
prosecutionprocess.The DPPtakestheview that thosewho setout to defraud
the Commonwealthof largeamountsof taxought,whenapprehended,be
prosecuted.Tax cheatsshould,in appropriatecircumstances,facethe
possibilityof imprisonmentas well ashavingto disgorgebenefitsderivedfrom
fraudulentactivity. The differencesbetweenour two positionsarenarrowing,
but theycometo thefore from timeto time. This is a debatewhich I amhappy
to bequeathto my successor.

Chiefamongothermatterswhichhavecausedme concernis thedelayin
bringingcriminal prosecutionsto court,andthe lengthof someof thesematters
whentheyarefinally dealtwith. A Director’s overviewis not an appropriate
vehiclefor musingaboutthe causesof delayandprotractedhearings.One
factorwhich is plainly at playhereis theavailabilityof interlocutory
applicationsunderthe AdministrativeDecisions(Judicial Review)Act 1977,the
Judiciary Act 1903 andthe inherentjurisdictionof thehighercourtsto grant
declaratoryandprerogativerelief.It is all too frequentanoccurrenceto find a
committalhearing,or a trial, beinginterruptedby forays into thesuperior
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courtsseekinginterlocutoryrelief on a rangeof mattersincluding thedecision
to prosecute,the form of thecharges,rulingson evidenceduringthe courseof
thehearing,andthe decisionto commit. Fortunatelythe High Court has
indicatedin strongtermsthatsuchinterlocutoryapplicationsshouldnot be
entertainedsavein themostexceptionalcircumstances.While thejurisdiction
exists,however,thosewho areaccusedof offenceswill be temptedto invoke it.
Delay alwaysworks in favourof anaccused. It is the prosecutor’sworstenemy.

Somethingmustbe doneto shortencomplexcriminalcases. I stronglyfavour
the retentionof our systemof trial by jury. That systemwill bejeopardisedif
complextrials routinelyrun for manymonths. It is askingtoo muchof ordinary
citizensto giveup so muchof their time to sit in judgmentupon their peers
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underconditionswhich areoften lessthensatisfactory.Judgesmustbecome
moreinterventionistin thesecases,puttingpressureuponprosecutorsto avoid
chargingbroad-rangingconspiraciesor overloadingindictments. Judgesmust
alsodo moreto ensurethatthe real issuesin the caseareidentified atan early
stage,andthatproperconcessionsaremadeby the defence.Thereis nothing
moredishearteningthanto see aprocessionof formalwitnessesbroughtto
court, oftenatgreatexpense,andthennot becross-examinedatall, or only
perfunctorilyso. Regrettably,Commonwealthcrime tendsto becomplex.
Prosecutionsare oftenhard-fought.Evenso, theremustbe somethingwrong
with asystemwhichpermitsa singlecommittalhearingto runfor anumberof
years,as hashappenedon morethanoneoccasion. Suchdelaysimply cannot
be tolerated.

I havebeentold that it is inappropriatein aDirector’soverviewto singleout
namedindividualsfor specialmentionandfor personalexpressionsof gratitude.
Having alwaysbeensomewhatrebellious,I proposeto disregardthat advice. I
will mentionfirstly a numberof individualsfrom outsidemy Office with whom
I havehadregularandalwayspleasantdealings.First,the Attorney-General,
the HonourableMichael Duffy, whohastakenovera difficult portfolio. In his
relationswith the DPPhe hasalwaysbeenconsciousof the needto supportits
independence.The Solicitor-General,Dr GavanGriffith, was responsiblefor
my beingofferedthisposition. I thankhim for his faith in me,andfor the
lively interchangewehaveenjoyedwhenappearingtogetherin constitutional
mattersin theHigh Court. Alan Rose,the Secretaryof theAttorney-General’s
Department,hasbeenhelpful, andthoroughlyprofessional,in all ourdealings.

I thankall membersof headsof Commonwealthlawenforcementagencies,the
HOCOLEA Group(Commonwealthacronymsarewonderful,nothingcan
matchthe LEPRCommittee). In particular,I mentionPeterMcAulay, the
Commissionerof the AustralianFederalPolice,who hasneverleft mein doubt
asto wherehe standson anymatter. Hehasensuredthat relationsbetweenthe
DPPandtheAFP haveneverbeenbetter. His HonourJusticePhillips, the
Chairmanof theNationalCrime Authorityhastakenon a difficult job, and
hasdisplayedawillingnessto ensurethat theNCA becomesa cooperativeand
facilitative agency,ratherthanonewhich is insularandsecretive.Tony
Harrnell, Chairmanof the AustralianSecuritiesCommission,hasensuredthat
whatcould havebeenadifficult teethingperiod in the developmentof
relationsbetweenthe DPPandthe ASChasgonesmoothly,andwith a
minimumof fuss. I alsothankmy Statecounterparts,the StateDirectorsof
Public ProsecutionsandCrownProsecutorsfor their supportandcooperation.
Among prosecutionagenciesin Australia, thereis, andalwayshasbeen,
remarkablegoodwill andharmony. Thereareotherstoo numerousto mention
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Backrow left to right:
PaulEvans,DeputyDirector Brisbane;Grant Niernann,DeputyDirector Adelaide;GrahameDelany
DeputyDirectorSydney;TerryGardner, Directorof LegalServicesDarwin; Bill Nairn, Deputy
DirectorPerth; TonyDavis,Director of Legal ServicesHobart; PeterWood,DeputyDirector
Melbourne.

Front row left to right;
Paul Coghlan,AssociateDirector; Mark Weinberg;PeterWalshe,First DeputyDirector.

but theywill know thatI referto themwhenI thankall who haveworked
harmoniouslywith my Office overthe pastthreeyears.

Fromwithin theDPP, I mustacknowledgethe invaluableassistanceof my
AssociateDirector,PaulCoghlan. He, andhis predecessorJohnDee,have
bothsupportedme with the utmostloyalty. Eachhadthe ability to bring me
backto earthwheneverit becameappropriateto do so. PeterWalshe,my First
DeputyDirector,hasshoulderedthemanagementresponsibilitiesof a largeand
diffuse organisation.In hisownquiet way, he hasdemonstratedqualitiesof
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judgementandcommonsensewhich havepermittedus to ride Out many
storms. I mustmentionspecificallyeachof my DeputyDirectorsin chargeof
Stateregionaloffices.GrahameDelaney,PeterWood,PaulEvans,Bill Nairn,
GrantNiemann,and,until welost ourACT Office, Ian Berminghamhaveall
providedmewith soundadviceandhaveruntheir regionaloffices in a
thoroughlyprofessionalandcompetentmanner.At apersonallevel my Media
Liaison Officer, LeonieKennedy,hastaughtmethe valueof havingsomeoneto
protectme from the worstdepredationsof the media. My formerPersonal
Assistant,RobynOliver, gaveme threeyearsof committedandloyal service.

If thereis onethingwhich givesmegreatestprideaboutmy associationwith
the DPP, it is thefact thatmy staffhaveshownthemselvesto benot only
competentanddedicatedprosecutors,but aboveall lawyersimbuedwith a
strongsenseof fairness.The measureof any liberal democraticsocietymust
surelylie in the way in which it dealswith thoseaccusedof havingbrokenits
laws. It is not difficult for peoplewho havebeenworking assiduouslyupona
caseto becomezealouslycommittedto it. Suchan approachmustbe put to
onesidewhen it comesto the prosecutionprocess.Theprosecutormuststrive
to beobjective,anddispassionate.That doesnot meanthatprosecutorsare
expectedto behumourlessautomatons.The manydelightfulandinteresting
peoplethatI haveencounteredwithin theDPPare living testimonyto that
fact. 1 shallmiss themall.

Mark WeinbergQC
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